
The statewide Fair Housing work of New Hampshire Legal Assistance, including this publication, is supported by funding under a grant with the U.S. 
Department of Housing and Urban Development.  The substance and findings of this work is dedicated to the public. New Hampshire Legal 

Assistance is solely responsible for the accuracy of the statements and interpretations contained in this publication.  Such interpretations do not 
necessarily reflect the views of the Federal Government.  

 

~	1	~ 

  
New Hampshire Legal Assistance 

FAIR HOUSING UPDATE · August 2014 
 

Fair Housing and Testing 
 
The federal Fair Housing Act was signed into law by President Lyndon Johnson on April 11, 1968.  
Federal and state Fair Housing laws promote equal access to housing.  The federal Fair Housing Act 
makes it unlawful to discriminate in the provision of housing and housing related services on the 
basis of race, color, national origin, disability, sex, religion, and familial status (families with 
children under 18).  New Hampshire law also prohibits housing discrimination based on age, 
marital status, and sexual orientation.  Federal and state fair housing laws are very broad and 
prohibit a range of discriminatory housing practices. 
 
Fair Housing testing is an effective investigative tool  
 
Many strategies have been developed to root out housing discrimination.  Testing has proven to be 
one of the most effective tools and the U.S. Supreme Court, in Havens Realty Corp. v. Coleman 
(455 U.S. 363 (1982)), upheld the use and legitimacy of testing as an important tool in enforcing 
fair housing laws. 
 
What is fair housing testing and how does it work? 
 

The Test 
 

Fair housing testing involves sending out testers to act as prospective tenants, buyers, or 
housing services consumers.  Each tester is assigned a role.  The characteristics (i.e. marital 
status, familial status, employment background, etc.) assigned to each tester are virtually the 
same, but for one tester being a member of a particular protected class under either the state 
or federal Fair Housing laws.  The other tester(s) is not a member of any protected class.  
Each tester then interacts with the prospective housing or housing services provider.  Each 
tester writes a detailed report of his/her experience and the Testing Coordinator analyzes the 
interactions for evidence of discrimination. 
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Types of Testing 
 
There are two basic types of tests.  Complaint-based testing may be conducted after 
someone reports that he/she believes that he/she has been victimized by a discriminatory 
housing practice.  Audit or Systemic testing is the second type of testing and may be initiated 
by a fair housing agency, HUD or the U.S. Department of Justice to determine whether 
particular housing or housing services providers are engaging in discriminatory practices or 
if patterns of discriminatory conduct exists.  

 
 The Testing Coordinator 
 

The Testing Coordinator, along with the attorney assigned to the particular case, designs, 
organizes and analyzes each test.  The Testing Coordinator also recruits and trains testers. 

 
 The Tester 

 
The fair housing tester is the cornerstone of the testing program.  After being assigned a role 
and interacting with the assigned housing or housing services provider, the tester makes 
observations during the interaction and reports this information to the Testing Coordinator. 
In order to maintain the integrity of the test, the tester does not know the basis for the test or 
whether he/she represents the protected class individual.   
 
In order to be eligible to serve as a fair housing tester, a prospective tester must complete a 
seminar, a practice test and not have a record of conviction for a felony and/or any crimes 
involving perjury and/or fraud.  Fair Housing testers trained by NHLA are independent 
contractors who are compensated at $16.00 per hour, including the time to complete the 
tests, applicable travel time, phone calls with the testing coordinator to brief and debrief, and 
the time to write up the report.  The tester is also provided $0.36 per mile after the first 50 
miles travelled to complete assigned site visits.  

 
A Snapshot of NHLA’s Fair Housing Work: Outcomes of Fair Housing 
Tests 

 
NHLA’s Fair Housing Testing Program has been thriving since its inception in 1995.  The 
program has completed hundreds of fair housing tests throughout New Hampshire relative to 
various protected classes.  What happens after a test is completed and analyzed by the 
Testing Coordinator?  A determination is made if that test is negative for discrimination, 
positive for discrimination or inconclusive/requires further testing.   
 
Negative Tests: If a test is negative, there is usually no need to take any further action.  
However, in select circumstances, the Testing Coordinator may determine that a second test 
is warranted.  The second test is conducted and, as with positive and inconclusive tests, the 
two results are compared as a way of confirming or refuting an initial finding. 
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Inconclusive Tests: If a test is determined to be inconclusive, the Testing Coordinator 
usually schedules further testing so that more information can be gathered to help make a 
determination about whether that housing/housing services provider is engaging in 
discriminatory practices. 
 
Positive Tests: If a test is determined to be positive, this means that the housing/housing 
services provider has shown evidence of discriminatory behavior toward the protected class 
member.  The Testing Coordinator will determine whether further tests are necessary.  In 
cases where there is strong evidence of unlawful discrimination, NHLA takes action.  This 
action can be filing a Fair Housing Complaint against the landlord with HUD or the New 
Hampshire Human Rights Commission or it can be filing legal action against the landlord in 
state or federal court. 

 
Here is an example of NHLA’s Fair Housing work in which a fair housing test was determined to 
be positive: 
 

NHLA completed several tests in the Manchester area with race as the protected 
class.  In our tests, the protected tester spoke with a Hispanic accent.  The 
unprotected tester did not have an accent.  The results of the tests varied, but one test 
was determined to be positive for discrimination.  The protected tester was told that 
there was no two bedroom apartment available and asked if there was a waitlist to 
which she could add her name.  The unprotected tester was told that no two bedroom 
apartment was available but that there was a three bedroom apartment available 
and that the landlord would be glad to schedule a viewing of the apartment with 
unprotected tester.  In this case, the protected tester was not given the same housing 
opportunities as the unprotected tester.  NHLA determined that this test was positive 
for discrimination and filed a complaint with HUD.  

 
Look for more information about NHLA’s Fair Housing Testing Program in future Fair Housing 
Updates! Contact Testing Coordinator Sarah Burke Cohen if you are interested in becoming a fair 
housing tester.  She can be reached by phone at (603) 223-9750 ext. 2809 or by email at 
sburke@nhla.org. 
 
NHLA Fair Housing Project Staff Spotlight: Attorney Sarah Burke Cohen 
 
Each Fair Housing Update will spotlight a staff member of NHLA’s Housing Justice Project.  
Attorney Sarah Burke Cohen is both the Fair Housing Testing Coordinator for the Fair Housing 
Project and an attorney for the project.  Sarah joined NHLA in 2007.  She is based in our Concord 
office, but handles cases for clients all over the state.   
 
Sarah grew up in New Hampshire.  She earned a bachelor’s degree from the University of New 
Hampshire, and a law degree from Suffolk University.  Sarah practices in New Hampshire’s state 
courts and before state and federal administrative agencies concentrating her practice in the areas of 
fair housing and family law. 
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Sarah invites your Fair Housing questions and ideas, as well as your input on what is needed to 
improve Fair Housing in New Hampshire.  Please feel free to contact Sarah at sburke@nhla.org. 
Sarah welcomes your e-mail! 
 
What does New Hampshire Legal Assistance’s Fair Housing Work Involve? 
 
New Hampshire Legal Assistance handles Fair Housing cases for low-income and elderly clients in 
all regions of New Hampshire.  We also offer community education and outreach on Fair Housing 
issues.  Our work is funded by a grant from the United States Department of Housing and Urban 
Development (HUD).  Have you or your client been subjected to housing discrimination? Do 
you have ideas about how to further the goal of Fair Housing in New Hampshire? Contact 
NHLA right away by sending an e-mail to the Interim Fair Housing Project Director, Chris 
Wellington at cwellington@nhla.org or the Fair Housing Testing Coordinator, Sarah Burke 
Cohen at sburke@nhla.org. . 
 
Do You Know Someone Who Should Get Future Fair Housing Updates?  
 
If so, please send his or her email address to Sarah Burke Cohen at sburke@nhla.org.   


